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Current Lopics. 
“TUDICIAL robes _ versus ordinary 
J dress ”’ is the title of an action on trial 
A mass of evi- 
dence, much of it wholly immaterial and ir- 
relevant, and nearly all of it highly amusing, 
is being adduced. 
Virginia Bar Association, that the judges ol 
the Court of Appeals of that State wear 
robes, moves the West Virginia 
monthly publication printed at Morgantown, 
W. Va., to inquire what they would have the 


members of the bar wear to improve their 


in the law and lay press. 


The suggestion of the 


Bar, a 


manners. “If a toilet can be devised,” re- 
marks the Bar, “ that will keep their legs off 
the trial table and their feet out of the air, we 
are in favor of it.” Our contemporary is re- 
minded of a certain western judge who 
cocked his feet on a table, lighted his pipe 
and announced : “ This court is now open for 
The first d d man that makes 
a fuss will be put out by the sheriff.” While 
it is not contended that the West Virginia 
Circuit Courts, which many of the members 
of the West Virginia Bar Association desired 





business. 


to include in the robing process, are as bad 
as that, it is conceded that their dignity 
might be advanced without detriment to the 
public business. If the robes are intended to 
lend dignity to the court, it is by no means 
certain that the circuit judges do not need 
them more than the higher court; and we 
find so good an authority as the New York 
Law Journal remarking that “ judicial robes 
Vou. 58 — No. 16. 








would be of even more practical utility at 
trial terms and chambers than when worn by 
the members of appellate tribunals. It is in 
the courts of first instance, where witnesses 
are examined and conflicting versions of fact 
are sifted, that angry passions are most apt 
to rise. Here the actual necessity is the 
greatest of preserving decorous reverence 
for the court as an institution by conven- 
tional accessories.” In one sense this may 
be true, nevertheless we would not advocate 
the robing of every minor trial judge. Such 
wholesale donning of silk might have a ten- 
dency to bring the whole robing process into 
contempt, thus defeating the very object of 
its adoption. Personally we should prefer to 
reserve the robes for our highest appellate 
courts, relying upon some other means of 
adding dignity to the lower tribunals. To 
some of our exchanges, particularly one or 
two in Chicago which we have in mind, the 
mention of judicial robes is like the flaunting 
of an ensanguined garment in front of an 
“ gentleman They shout 
“ Anglomania!” “ Aping royalty!” and 
grow red in the face with expostulation and 
denunciatory objection, forgetting or at least 
ignoring the fact that in this country the 
much-lauded “ Jeffersonian simplicity” is 
too apt to degenerate into “ Jacksonian vul- 
garity,” as a contemporary has well put it. 
To these and all others who object to the 
donning of judicial robes, we commend the 
attentive perusal of the following very sen- 
sible remarks recently made by the editor oi 


excited cow.” 


the New York Tribune: 


The United States Supreme Court and the New 
York Court of Appeals have long used the black 
With the 
establishment of the Appellate Divisions of the 
Supreme Court in this State the justices in the 
First Department adopted the robe, and there has 
been a growing sentiment in favor of its adoption 
by the other divisions. The subject, however, is 
never discussed but that some persons, who con- 
fuse equality with bad manners and think democ- 
racy incompatible with form and distinction, talk 
loudly about the inherent dignity of man which 
cannot be improved by adventitious aids. They 
tell us that a robe does not make a bad man a 
good judge, or the lack of it make a good judge 
less able or honest. The people, we are told, do 
not like exclusiveness, and it is offensive to those 


silk robe as a costume for the bench. 
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who elect and pay the salaries of judges to see 
them hold themselves apart. 

It is perfectly true that the robe does not make 
the judge, and that judicial dignity has been pre- 
served in frock coats, and even in business suits. 
It is also true that the robe is an adventitious aid 
to the decorum of a court-room. But a surplice 
is an adventitious aid to the impressiveness of a 
church service, and a coat is an adventitious aid 
to the dignity of a man who is equally respectable 
and virtuous in his shirt sleeves. All ceremonies 
are conventional and in a sense undemocratic. It 
is conventional for a lawyer to say “ your honor 
knows,” instead of “ you see, old man,” and pos- 
sibly a judge who listened to the more familiar 
argument might render able and impartial de- 
cisions, but would the court which he conducted 
command the respect which it should have in the 
community? 

Familiarity does breed contempt, and perfect re- 
publican equality is not incompatible with such 
distance and reserve as make a court of justice a 
place where conventionality gives some stimulus 
to the sense of reverence for the institution in- 
trusted with the most sacred of secular functions. 
Perhaps that stimulus is more needed in a democ- 
racy than elsewhere, because other institutions tend 
to deaden reverence; and anything within reason- 
able bounds, like a gown, a crier, a form of ad- 
dress, an impressive room, which tends to make 
of the courts to men’s minds something apart from 
the ordinary public office, is to be commended. 


The charter of the Virginia Bar Associa- 
tion authorizes it to institute proceedings to 
disbar or otherwise punish members of the 
association for unprofessional conduct. The 
legislature has now extended its authority to 
the institution of similar proceedings against 
any attorney of the State, whether a mem- 
ber of the association or not —an excellent 
plan which might well be followed in every 
State of the Union. It is the peculiar prov- 
ince of a bar association to purify and ele- 
vate the standard of the legal profession. 
An association which, for any reason, fails 
to do this, either misconceives its mission or 
is lacking in courage. It is not sufficient 
that the doors of the profession should be 
closed against the incompetent and the un- 
worthy; there are men in every State who 
have already succeeded in entering, who 
have abused their privileges, violated their 
confidences and disgraced the profession by 
corrupt or improper practices. These 


shysters should be ruthlessly weeded out. 





To do this with success and thoroughness 
requires “eternal vigilance.” Moreover, 
there must be a thoroughly systematized 
plan of procedure; for what is everybody’s 
business is nobody’s business. The work 1s 
disagreeable, and reputable lawyers are too 
apt to shut their eyes to practices which well 
merit rebuke and punishment. There must 
be not only machinery, but competent, 
courageous and vigilant men always ready to 
place it in operation. 


The State of Missouri, by an act passed in 
1895, attempted to impose a collateral suc- 
cession tax to create a fund for maintaining 
free scholarships in the State University, to 
be distributed throughout the State on com- 
petitive examinations to applicants without 
means. 
constitutional and void by the Supreme 
Court of Missouri, on the ground that it in 
reality amounts to an appropriation of public 
taxation to private purposes. In State v. 
Switzler and State v. Rassieur (45 S. W. R. 
245), Gantt, C. J., clearly draws the true dis- 
tinction between public and private use ot 
public money in the cause of education. 
The great objection to the act under consid- 
eration is that it endows the scholar, not the 
university. While the Constitution of the 
State provided for the establishment and 
maintenance of the university, the court 
holds that this grant is not to be extended 
to the unlimited support of the pupils who 
may attend or desire to attend the institu- 
tion. In the opinion of the Supreme Cour 
neither the Constitution nor sound public 
policy demands that the State should thus 
indirectly stifle all motive for individual ef- 
fort and laudable ambition. The doors of 
the university are already practically opened 
to every thrifty, energetic young man and 
woman in the State. It may be added that 
counsel for the curators of the university did 
not attempt to maintain the tax on the 
theory that the young men and women who 
would obtain these scholarships were 
paupers in the meaning of the law. Judge 
Gantt truly says that the class of ambitious 
young men and women who would avail 
themselves of the benefit of the act would 


This statute has been declared un- 
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resent such a designation and scorn the prof- 
ferred aid if to obtain it they must first be 
classed as paupers. But if the tax were 
levied on this principle, the court say, it 
would be clearly class legislation, as violat- 
ing the rule that to justify taxation for the 
purpose of education the rules under which 
the people shall be admitted to the privileges 
given must not be invidious and partial, but 
must place all parties upon a plane of prac- 
tical equality. 


One of the decisions of importance handed 
down by the New York Court of Appeals, 
upon its reconvening on the 5th inst., was 
that in People ex rel. Edison Electric Co. v. 
Brooklyn Assessors, in which it was held 
that patent rights cannot be assessed for tax- 
ation by the State. The case came to the 
court of last resort on appeal from affirmance 
of order vacating the assessment of relator’s 
capital stock. The relator claimed, and the 
court found, that the final assessment 1n- 
cluded $945,000, the value of certain patent 
rights owned by the relator which had been 
granted by the United States for certain in- 
ventions. Upon this finding the court 
vacated the assessment on the ground that 
patent rights were not taxable by the State. 
Parker, C. J., who wrote the opinion, found 
that although the point had not been previ- 
ously passed upon by the Court of Appeals, 
the question presented in the appeal could 
not be considered an open one, the Supreme 
Court of the United States having long ago 
asserted that patent rights could not be 
taxed by the States. Patent rights are, by 
the Constitution of the United States and 
statutes passed thereunder, granted under 


‘the Federal Constitution, and necessarily for 


the promotion of Federal purposes. It fol- 
lows that the States are without the right to 
interfere with them. “ The right to tax a 
Federal agency,” says Judge Parker, “ con- 
stitutes a right to interfere with, to obstruct 
and even to destroy the agency itself, for, 
conceding the right of the State to tax at all, 
then it may tax to the point of destruction.” 
The question whether, assuming that patent 
rights are not taxable by the States, and that 
the capital stock of an electrical company is 














used to pay for the use of methods and ap- 
pliances of a parent company, protected by 
patents, it can be said that this stock is in- 
vested in patent rights within the general 
principles that patent rights are not taxable, 
the court declined to consider, holding that 
it was not properly before the court. 


While the suggestions which we presented 
some months ago with reference to the pro- 
posed removal of the Court of Appeals to the 
building known as the State house have not 
yet borne fruit, perhaps it would be some- 
what premature to conclude that nothing is 
to be done in the matter. The plan, which 
had the merit of originality with this journal, 
must be possessed of advantages, because 
the judges of the court, as we are informed, 
are quite unanimously in favor of the re- 
moval. In addition to the numerous cogent 
arguments which we have already advanced 
in favor of the project, it may be added that 
not only are the present quarters unsuitable 
in many respects for the proper transaction 
of the important business of the court, but 
the orderly and decorous course of such 
business is not a little inconvenienced, if not 
more or less interfered with, by the constant 
streams of sightseeing excursionists from all 
sections of the State who come to Albany in 
large numbers, especially during the summer 
and fall months, to “do” the city. Natu- 
rally the great granite pile upon which some- 
thing like $25,000,000 has been expended is 
a source of great attraction to the average 
visitor, and they proceed to “take in” all 
portions of the great structure with a view 
singly to their own enjoyment and gratifi- 
cation. While the grave and reverend 
robed judges do not on principle object to 
being gazed at and commented upon, it is 
not always conducive to the proper and or- 
derly transaction of the business of the 
court to be compelled to overhear the varied 
comments of visitors, while the constant 
stream of incoming and outgoing sight- 
seers is apt to disconcert even the eminent 
and experienced lawyers who have business 
before the court of last report. In the State 


house, on the other hand, while there would 
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be no desire or intention to shut out the vis- 
iting public, the annoyance on this score 
would doubtless be reduced to the minimum. 
We have heretofore given what we regard 
as convincing reasons why the removal 
should be made, and we have heard no at- 
guments or objections raised against it. Now 
that Comptroller Roberts is about to relin- 
quish this office the time would seem to be 
propitious for the transfer of his department 
to the capitol building, and his successor, 
whoever he may be, would, we are confident, 
find the change of location conducive to the 
better transaction of public business because 
of the closer proximity of the other depart- 
ments of state with which the comptroller 
has official relations. The consummation of 
the plan to give the Court of Appeals new 
and more commodious quarters would also 
afford an opportunity, in the re-allotment ot! 
space in the capitol building, to provide ad- 
ditional needed accommodations for the 
State library. Doubtless the final decision 
of the matter, as well as the provision of 
ways and means, will have to be left to the 
wisdom and discretion of the legislature now 
soon to assemble, and we may add that we 
are fully prepared to furnish the law-makers 
with abundant reasons for taking the action 
now proposed. 


The decision of the New York Court of 
Appeals in the matter of the appraisal tor 
taxation, under the act in relation to taxable 
transfers of property, of the estate of Jay 
Gould, which was handed down on the 4th of 
October, definitely settles the question 
whether the payment of a debt by bequest, 
succeeding death, exempts the property so 
given as compensation from taxation under 
the Taxable Transfer Act. The opinion, 
written by Parker, C. J., is to the effect that 
the imposition of a tax upon transfers by will 
is not limited to property gratuitously given, 
but extends to all property so transferrea; 
that the fact that a certain amount named in 
a will was honestly left by the testator as 
compensation for services rendered him, and 
that such amount was accepted by the party 
to whom it was left as a satisfaction for such 





services, does not relieve it from the burden 
of the tax. In the codicil to the last will oj 
Jay Gould appears the following: 


“My beloved son, George J. Gould, hay- 
ing developed a remarkable business ability, 
and having for twelve years devoted himseli 
entirely to my business, and during the past 
five years taken entire charge of all my diffi- 
cult interests, I hereby fix the value of his 
said services at $5,000,000, payable as fol- 
lows : $500,000 in cash, less the amounts ad- 
vanced by me for the purchase of a house 
for him on Fifth avenue, New York city, 
and such amount as I shall hereafter advance 
to purchase stables; $500,000 in Missouri 
Pacific Railway Co. six per cent. consoli- 
dated mortgage bonds; $500,000 in St. 
Louis, Iron Mountain and Southern Railway 
Co. consolidated five per cent. bonds; 
$500,000 in Missouri Pacific Railway Co. 
trust five per cent. bonds; 10,000 shares of 
the stock of the Manhattan Elevated Rail- 
way Company; 10,000 shares of the 
stock of the Western Union Telegraph 
Company, and 10,000 shares of the stock of 
the Missouri Pacific Railway Company — 
all the foregoing bonds and stock to be 
treated as worth par; and the receipt of the 
said George J. Gould in full for the said 
‘services and all other services down to the 
time of my death not otherwise paid for by 
me during my lifetime, unless I shall here- 
after, by a different testamentary provision, 
provide, shall be all the voucher required by 
my executors and trustees.” 


The court points out that George J. Gould 





could ‘have refused compensation in this 
manner, and that had he done so whatever 
sum he might have recovered against the 
estate under the agreement with his father 
would not have been taxable under the 
Taxable Transfer Act, for there would have 
been in such case no transfer by will. In- 
stead of doing this, however, he elected to 
accept the transfer under the will for com- 
pensation for ‘his services. The statute is 


very plain, imposing a tax upon all property 
transferred by will. If Jay Gould did owe his 
son $5,000,000 for services (and the court 
| assumes that he did, although the amount 
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represented an annual salary of nearly 
$500,000, dating from the time George J. 
Gould was sixteen years of age), he selected 
a method of payment which brought the 
transaction withon the taxing provisions of 
the statute. Upon the question of motive 
the court very properly refuses to enter 
The decision means that the State of New 
York will be many thousands of dollars 
richer, for the market value of the property 
thus transferred by will to George J. Gould 
was found to be $4,201,250, and the tax 
thereon the sum of $42,012.50. Hon. John 
F. Dillon, attorney for the Gould estate, pre- 
sented the arguments for the Goulds, and 
former Senator David B. Hill, of Albany, 
argued on behalf of the comptroller, the lat- 
ter’s contention being endorsed unanimously 
by the court of last resort. 


—_+ 


Hotes of Gases. 








Gift — Delivery — What Constitutes. — In Liebe j 


v. Battman, decided by the Supreme Court of 
Oregon in August, 1898 (54 Pac. R. 179), it ap~ 
peared that one about to commit suicide indorsed 
securities and sealed them in an envelope directed 
to a friend, with whom he was living, and laid it 
on a table, leaving a note to the friend containing 
directions as to the delivery of another letter and 
inclosure. The two slept in opposite parts of the 
house, and the friend reached the felo de se shortly 
alter the shooting, but the latter became uncon- 
scious, and died without making further reference 
to the gift. It was held that there was no deliv- 
ery, and this though the donee picked up the 
envelope during the lifetime of deceased, where he 
delivered it to another, and did not open it until 
after the death. 

The court said in part: 

The transaction is not supported by any valuable 
consideration, nor does anybody pretend that it is; 
so that, if there is no gift, Schutz’s title must fail. 
Nor can it make any material difference what may 
be the quality of the gift, whether inter vivos or 
causa mortis, as the essential elements which go to 
establish it in either case are the same, in so far 
as the pivotal facts give caste to the transaction. 
There must be an intention in the donor to give, 
and a delivery, to pass the title. If causa mortis, 
these things must have been done under the appre- 
hension of death from some present disease or 
some impending peril, but it is revocable, and be- 
comes void by recovery, escape from such peril, 
or the death of the donee before the donor (Rid- 
den v. Thrall, 125 N. Y. 572, 579, 26 N. E. 627). 
We need only to consider the intention and the 





alleged delivery. That there was an intent to give 
we think is perfectly manifest from the evidence 
adduced. The inclosing of the indorsed promis- 
sory note in a sealed envelope, addressed to 
Schutz, together with the few lines written him 
touching the envelope addressed to Mrs. Vierea, 
indicates so strongly that such was the fact as to 
become insusceptible of serious dispute. It was 
held in Caldwell v. Wilson (2 Speer, 75) that 
“ delivery (in case of gift) is a transfer of posses- 
sion, either by actual tradition from hand to hand, 
or by an expression of the donor’s willingness that 


| the donee should take when the chattel was pres- 


ent, and in a situation to be taken by either party.” 
This implies, as the facts of the case warrant, that 
the donor and donee shall also be mutually pres- 
ent. Andrews, J., in Beaver v. Beaver (117 N. Y. 


' 421, 428, 22 N. E. 940, 941), says: “ The delivery 


may be symbolical or actual; that is, by actually 
transferring the manual custody of the chattel to 
the donee, or giving to him the symbol which 
represents possession. In case of bonds, notes or 
choses in action the delivery of the instrument 
which represents the debt is a gift of the debt, if 
that is the intention.” Many authorities concur in 
holding that a declaration of gift in writing, with- 
out a delivery of the chattel, is ineffectual to trans- 
fer title, because, not being founded upon a 
valuable consideration, the supposed contract is 
nudum pactum and may be revoked at the will of 
the donor. And these, we are impressed, prepon- 
derate in weight of authority towards the estab- 
lishment of the doctrine (see Young v. Young, 80 
N. Y. 422; Beaver v. Beaver, supra; In re Craw- 
ford [N. Y. App.], 21 N. E. 692; Connor v. 
Trawick’s Adm’r, 79 Am. Dec. 58; Wadd v. Hazel- 
ton [N. Y. App.], 33 N. E. 143). 

There must be a parting with the dominion over 
the subject-matter of the pretended gift, with a 
present design that the title shall pass out of the 
donor and to the donee, and this so fully and com- 
pletely, to all intents and purposes, that, if the 
donor again resumes control over it without the 
consent of the donee, he becomes a trespasser, for 
which he incurs a liability over to the donee except 
after revocation of a gift causa mortis. And so 
essential is delivery as a factor in the transaction 
that it is said: “ Intention cannot supply it; words 
cannot supply it; actions cannot supply it. It is an 
indispensable requisite, without which the gift 
fails, regardless of the consequences.” (Thornt. 
Gifts, § 131; see also McCord’s Adm’r v. McCord. 
77 Mo. 166; Smith v. Ferguson, 90 Ind. 229; Hatch 
v. Atkinson, 56 Me. 324; Wilcox v. Matteson, 53 
Wis. 23, 9 N. W. 814; Board of Sup’rs v. Auditor- 
General, 68 Mich. 659, 665. 36 N. W. 794; Gano v. 
Fisk, 43 Ohio St. 462, 3 N. E. 532.) The reason 
for the rule requiring delivery is obvious, and is 
founded upon “ grounds of public policy and con- 
venience, and to prevent mistake and imposition.” 
(Noble v. Smith, 2 Johns. 52.) 





250 





THE ALBANY LAW JOURNAL. 











Measured by the requirements of law, there was 
no delivery of the note to Schutz, nor does the 
fact that the note was indorsed dispense with its 
necessity. Such an indorsement, without consid- 
eration, could not have stronger force or operation 
than a parol gift or by writing not under seal. 
Whatever might have been Closter’s intention in 
writing his name on the back of the note, he could 
revoke the gift before delivery simply by retaining 
the note, and Schutz could not assert title thereto 
until something else had been done to complete 
the transaction. It cannot be said that Closter 
ever parted with his dominion. If so, when did it 
occur? Assuredly not before he made the attempt 
upon his life, for Schutz was not present to receive 
it. Placing the note upon his table in the sealed 
envelope addressed to Schutz was not a relinquish- 
ment of possession, because it remained with him 
and under his complete and absolute control. He 
could, at any instant, while conscious and in his 
right mind, have bestowed it upon any other per- 
son, at his liking, and Schutz could not have pre- 
vented, nor would it have been an invasion of any 
rights acquired by reason of the indorsement and 
ensealment within the addressed envelope. And 
there could have been none after the shooting 
for the note was not taken from the table nor 
mentioned by the deceased. The case can be no 
stronger than if the sealed envelope had been 
found among his other effects, for it was upon his 
table and within a room occupied solely by him. 
It was his intention, no doubt, that Schutz should 
find and appropriate it, but the right to make an 
appropriation did not accrue within the lifetime of 
Closter, and Schutz cannot now claim the prop- 
erty as against Closter’s personal representative. 


—_—— 


Sheriff and Sureties — Liability of — Lynching 
of Prisoner. —In State to Use of Cocking et al. 
v. Wade, Sheriff, decided by the Court of Appeals 
of Maryland, in April, 1898 (40 Atl. R. 104), it was 
held that a sheriff, in the absence of malicious 
intent, is not liable for the acts of a mob in takiny 
a prisoner, charged with murder, from the county 
jail, wherein he had been confined, although such 
jail was insecure, and the guard had been removed 
therefrom and the keys given to an old and infirm 
negro, and the sheriff had knowledge of the exisr- 
ence of public excitement and had been requested 
by the prisoner and his counsel to remove him to 
a more secure jail. 

It was further held that the sureties on a sheriff's 
bond would not be liable for the acts of the sheriff 
in maliciously aiding a mob to lynch a prisoner in 
his charge. 

The suit was on the sheriff’s bond on behalf of 
the children of the prisoner, who was lynched. 
Bryan, J., in a concurring opinion, takes the ex- 
press ground that the statute of Maryland, creat- 
ing a liability for a wrongful act resulting in death, 








was not broad enough to cover the case before the 
court, so that on no theory could there be a cause 
of action. The principal opinion discusses the 
general principles of the liability of a sheriff and 
his sureties, in part, as follows: 

We are not concerned now with a case in which 
malicious motives are imputed to the sheriff, as, 
foc instance, like that of Asher v. Cabell (50 Fed. 
8:3), where a United States marshal, having taken 
a person into his custody and shackled him, 
“knowingly delivered him over to incompetent 
deputies and the known hostility of mobs.” Such 
conduct amounted to participation. It imputed to 
the marshal the wicked purpose of permitting, if 
not aiding, the mob in its unlawful designs, and is 
wholly inconsistent with the idea of an honest pei- 
formance of duty. Here no dishonest or wicked 
purpose on the part of the sheriff is alleged, nor 
du the facts as set out in the declaration raise such 
an implication. If it could be shown that he 
placed the keys in the negro’s hands with the pur- 
pose of facilitating the mob in the accomplishment 
of its purpose to seize and destroy Cocking, or if 
the facts alleged implied this, the two cases would 
be parallel. But Cocking was in the common jail, 
where he ought to have been kept. If a necessity 
arose for his removal the sheriff had power to so 
remove him; but it was within his province to 
determine when such necessity had arrived, and he 
cannot be made to answer civilly if he made an 
honest mistake. 

But the case made by the narr. goes much 
further than the mere safe-keeping of the prisoner. 
I: raises the question how far a sheriff should be 
held iiable for injuries resulting from his failure to 
preserve the peace from a mob. Stripped of ver- 
biage, the substance of the narr. is that the sheriff 
is liable in damages for injuries to Cocking re- 
sulting from his failure to preserve the public 
peace. It is not an escape, for which, if it be a 
criminal matter, he must answer to the public 
(: Bl. Comm. 346), or, if it be a civil case, to the 
party injured (as in Slemaker v. Marriott, 5 Gill 
& J. 406), but a case where a “ body of men,” un- 
known and ill-disposed, in defiance of law and 
order, forced themselves into the jail, conveyed 
the prisoner from thence, and hung him until he 
was dead. The narr. alleges the sheriff was 
warned by the negro, and was present at the final 
scene, and offered no resistance; but there is no 
charge thai such passivity was with malicious in- 
tent. Such an allegation, we think, was necessary; 
for if with adequate means to resist the attack he 
forbore to employ them, but quietly permitted the 
mob to have its will, no other conclusion would be 
possible than that he was a participant. As an 
officer having the jail in charge, and as a con- 
servator of the peace, wielding the executive power 
of the county for the preservation of the public 
peace, he cannot stand idly by and allow the evil 
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work to proceed at a time when he had at his 
command the physical means to stay it. But if his 
failure to do so was caused bona fide by the fact 
that he was physically unable to cope with the 
force confronting him, no responsibility would fali 
on him. * * * 

For these reasons we are of opinion the narr. 
does not set out a sufficient cause of action. We 
will add that even if it had been charged in the 
narr. that the sheriff acted maliciously, the official 
bond of that officer could not be held liable in a 
case like this. The liability of the sureties is that 
of an express contract, that the sheriff “ shall well 
and truly execute the office of sheriff, and in all 
things thereto appertaining, and should well and 
truly perform all the duties required by law to be 
by him performed.” This provision, it seems now 
to be well settled, binds the officer affirmatively to 
the faithful execution of his office. There is no 
clause te cover an abuse or usurpation of power, 
“no negative words that he will commit no wrong 
by color of his office, nor do anything not author- 
ized by law.” (State v. Brown, 54 Md. 325; 22 
Am. & Eng. Enc. Law, pp. 556, 557.) 


—_——__—_—__.@ 


WHAT REFORMS IN THE NATURE OF 
EXPERT TESTIMONY ARE ADVISABLE ? 
T the recent meeting of the Illinois State Bar 
‘ Association an interesting discussion was had 
upon the question, ‘* What Reforms in the Nature 
of Expert Testimony Are Advisable?” The dis- 
cussion was opened by Arthur J. Eddy, of the 
Chicago bar, who gave much valuable information 
personally obtained by him relative to the subject 
in hand, from many sources. Among other things 
Mr. Eddy said: 

“T am frank to say that when invited to open 
this discussion I was under the impression that 
some reforms in the matter of expert testimony 
could be readily suggested and agreed upon, but 
that impression has been very largely dissipated 
by the knowledge gained from a patient, if not 
thorough, investigation of the subject. We are all 
dissatisfied with expert testimony of all kinds and 
descriptions. It is amazing the number of hard 
things which the courts of last resort have said 
about expert testimony; a volume quite as large as 
the Illinois Statutes could be compiled of con- 
demnatory phrases and language; in fact, the best 
judges of our land have pronounced expert testi- 
mony valueless and worthless. Per contra, it would 
not be difficult to fill a volume quite as large with 
language of sincere and earnest commendation, so 
it is apparent that whatever may be our prejudices, 
the expert has come to stay, and is a necessity. 
and we must do the best we can with him, and find 
out, if possible, what is the trouble with expert 
testimony and remedy it. Whether that remedy 
lies in legislation, or whether it lies in rules of 





practice and procedure, or whether with the mem- 
bers of the bar, in their manner and methods in 
dealing with and examining experts, remains to be 
seen. When I speak of the manner or manners of 
the members of the bar toward experts called to 
the stand, I regret to say that the members of the 
bar very often display toward experts practically 
no manners at all, except to brow-beat, belittle and 
humiliate them. Men who stand eminent in their 
profession, and whom we would treat with marked 
courtesy if we met them in the ordinary walks oi 
life, the moment they take the witness stand are 
often treated as we would not treat the veriest 
tramp upon the street, and it frequently happens 
that judges are obliged to interfere and secure to 
the experts some protection, though it often hap- 
pens that the judge aids and abets counsel by per- 
emptorily, not to say tyrannically, ordering the 
expert to answer categorically, and with small op- 
portunity of explanation, questions which are but 
a jumble of words, and which are, from any scien- 
tific point of view, absurd and nonsensical. This 
matter of examination, however, is more a matter 
of courtesy than one for legislation. It lies with 
the judge to secure to the expert fair treatment. 
Happily the necessity does not and will not arise 
in many cases, but it does arise with sufficient 
irequency to call for some comment. 

‘‘In considering the various reforms which have 
been suggested in the past, and which may be 
suggested in the future, the origin of the expert 
witness must be constantly borne in mind, lest in 
our effort to accomplish good we make the vain 
endeavor to turn the stream of tendency backward. 
There is a drift in all things, and development 1s 
the law of the universe. Human effort is but a 
factor, and in spite of man things move onward; 
in so far as man goes with the stream, and facili- 
tates its onward course, to that extent is he a 
power for good; in so far as he opposes his own 
notions to the superior force of evolution, and en- 
deavors to turn the stream backward, to that ex- 
tent is he ever and always a power for evil. The 
end of things is implied in their beginning, and to 
know what has been is to know in a large degree 
what must be. 

“The expert witness of to-day is a development 
of the assessor, so-called, who was called upon to 
advise and assist the court. The definition of 
assessor in civil and Scotch law is ‘A person 
skilled in law, selected to advise the judges in the 
inferior courts.’ From the very definition it 1s 
apparent that_the assessor was something more 
than a witness; he was in a very large sense a part 
of the bench; a part of the court. He was in no 
sense a witness produced by the parties, but rather 
the friend of the court, called in by the court, 
sometimes at the suggestion of counsel, sometimes 
upon the court’s own motion, to assist the court 
with advice and information upon the particular 
science or practice concerning which the expert 
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had special knowledge. The use of assessors 
dates back many hundred years, for it is recorded 
in the ‘ Year Books’ that courts were in the habit 
of receiving instructions from persons specially 
learned. In an interesting address delivered by 
Judge Kinne, of the Supreme Court of Iowa, he 
said, speaking of the period covered by the * Year 
Books:’ 

“*Tt is recorded that in those days, and upon a 
question pertaining to the knowledge of civi! !aw, 
the judges of Great Britain were content to hear 
one Hals, who was a bachelor of both the civil and 
common laws, argue and discourse upon the differ- 
ence between the two, on the theory that the court 
was not above ‘being instructed and made wiser 
by him.’ And in one ancient case of ‘mayhem’ it 
was said that ‘the judges of our law have been 
used to be informed by surgeons whether it be 
mayhem or not, because their knowledge and skili 
can best discern it.’’ 

“*Tn France such testimony was allowed as far 
back as 1532, and the Roman law permitted the 
use of experts to inform the judex on the physical 
laws or phenomena.’ 

“ Of the early practice, Mr. Renton, of the Lon- 
don bar, in a paper read before the International 
Medico-Legal Congress, said: 

“* Early English procedure seems to have been 
inquisitorial. The judge was regarded as a State 
arbiter, whose simple duty it was to hear and de- 
cide between the conflicting cases set up before 
him, but as a State official was expected and re- 
quired to institute independent investigations. 
While this conception of legal procedure prevailed 
the position of the medical expert was, naturaliy 
and in fact, that of an assessor to the courts o1 
law; and, unless my memory fails me. there is evi- 
dence in the early State trials that in England, as 
on the continent, the professional ancestors of 
Taylor and Christian shared the delicate functions 
of advising the legal tribunals with the apothecary 
and the midwife. 

“* But civil and criminal procedure gradually 
became judicial in character. The judge ceised 
to exercise, if not to possess, those executive pow- 
ers — the analogies to which are still ineoretically 
inherent in the sheriffs of Scotland, and confirmed 
to the sounder and, except in England, more 
primitive type of an official arbitrator, whose judg- 
ment is based upon and confined to facis presented 
to him by the litigants or parties themselves. 
Now, the genesis of this new idea was logically 
followed by the exodus of the assessor from the 
bench to the witness box.’ 

“Tt is said that Folks v. Chadd, decided in 1782, 
was the first case wherein an expert testified on the 
witness stand. The expert was John Smeaton, 
builder of the Eddystone lighthouse, the founder 
of civil engineering in English-speaking countries, 
and the first man to sign himself ‘ civil engineer.’ 

“Tt is clearly apparent that for more than one 











hundred years the tendency has been in trials by 
jury, under the common law, to more firmly estab- 
lish the expert in the witness-box and withdraw 
him from all communication with the judge. 

* In order that we may have all the data before 
us, I will read certain letters received from dif- 
ferent foreign countries. In reading these letters 
hear in mind that with the exception of England, 
Canada and the United States the practice in all 
the countries is governed by modifications of the 
civil law, and that wherever the civil law prevails 
a trial is an inquisition, often more or less secret, 
and is conducted quite contrary to our methods. 

“The Hon. G. A. Leishman, United States 
minister to Switzerland, very kindly obtained the 
‘following information for me from Dr. P. Lindt & 
E. Wyss, attorneys in Berne. Speaking of the 
practice in Switzerland, they say: 

**We must call attention to the fact that the 
proceedings are not regulated by federal law, but 
that every canton has the right to establish inde- 
pendently its system of legal procedure. Our re- 
port therefore refers only to the legislation of the 
canton of Berne. 

‘(a). The Bernese civil procedure knows no 
testimony of specialists, but only that of experts. 
The latter in civil proceedings are appointed by 
the presiding judge upon motion of the parties, 
and three experts are always appointed, unless the 
parties expressly stipulate a smaller number. In 
appointing these experts the judge has to see to it 
that they possess the knowledge necessary to 
answer the questions submitted to them. The ex- 
perts can have no interest in the issue of the liti- 
gation, and must stand in no relation to the 
parties which might have a tendency to make their 
statements appear suspicious or prejudiced. An 
expert can be refused by any of the parties for the 
same reasons which prompt the refusal on the part 
of the judge, relationship, former interest, etc. 

** Before the judge appoints the experts the 
parties are asked for recommendations. In most 
cases the parties agree on the experts. In case 
they do not arrive at an agreement, the judge ap- 
points the experts without further circumstances. 

“* Before the experts assume the fulfillment oi 
their duty they have to make oath that they do it 
in good faith. This oath can be waived by the 
parties, which is actually done in most cases. 

“* After the experts have given their findings 
each party may, within fourteen days, propound 
so-called explanatory questions to the experts, so 
as to elucidate doubtful points. 

“*Tn case of an appeal one of the parties may 
ask for the institution of an ‘ uuper-expert-testi- 
mony. The Superior Court, 





however, is not 


bound by such a motion, but can refuse or grant 
it at will. 

“*The same rules govern the ‘ uuper-expert- 
testimony’ as obtain in the lower courts. 
On the whole, the system of expert testimony 
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for quite a number of years has proven a success, 
and no complaints have been heard regarding it. 

“*(b). In criminal proceedings it is within the 
jurisdiction of the court to appoint one or more 
experts. The action of the parties in the case is of 
less moment, and we assume that you attach 
greater importance to expert testimony in civil 
proceedings than in criminal proceedings, for 
which reason we do not dwell on that subject.’ 

*“ Gen. F. W. Draper, ambassador to Italy, very 
kindly obtained for me the following information 
from Seignor T. Serras, counsellor to the Ameri- 
can embassy: 

“*7,. The rules concerning expert witnesses are 
embodied in our Code of Penal Procedure. The 
expert is called by the judge of instruction to give 
his opinion on a case, or on the menta! condition 
of aman. Both parties, the plaintiff and the de- 
fendant, have the right to bring their own experts 
into court, and the experts of both parties pub- 
licly discuss their opinion with the expert selected 
by the judge of instruction. This is also the case 
when engineers or other professional men are 
called to ascertain a point of fact. The proceed- 
ings of a judge of instruction are secret, and con- 
sequently in this state of the case the experts have 
to keep the secret as to their opinion, which. is 
presented in writing. The parties will afterward 
examine the written opinion of the expert oi the 
judge, and demand to have their own experts 
heard when the case comes to public discussion. 
There are no fixed appointed experts ior ail cases; 
the judge and the parties call any one they like. 
The experts, before being heard, must swear to 
‘ proceed faithfully in their operations, and to have 
no other object but to show to the judges the 
pure truth. (Art. 238.) An expert, during his 
operations, is considered like a public officer. 
(Art. 207, Penal Code.) Should the expert called 
by the justice say what is not true, he can be con- 
demned from three months to twenty years’ im- 
prisonment, according to the case. The president 
of the Corte d’Assise (Criminal Court with jury) 
has the faculty to call at any time an expert if he 
thinks it necessary to have one. This is discre- 
tional power. Nobody can refuse to act as expert 
under the penalty of the prison and interdiction of 
exercise of the profession for a time not superior 
to six months. 

“*2 It has been proposed to have fixed ap- 
pointed experts, but this proposal was 
adopted. The lawyers of Italy wish that the law of 
procedure be changed, in the sense that ihe experts 
for the defense be admitted to do their operations 
at the same time when the expert of the judge 
makes his own examinations and studies. In fact, 
the secrecy of the instruction has this inconveni- 
ence, that in many cases the expert for the defense 
will have no means of ascertaining the facts, and 
can only criticise the report of the judicial experts. 
For instance, how can an expert for the defense 


never 





discover whether a man died from a wound or 
from any other pre-existing infirmity, when the 
body will be buried sometimes for many months? 
This leads to the frequent case of hot discussions 
in the public audiences between experts who 
should simply disclose what the facts are. The 
system of secrecy of the proceedings reigns in 
France, Italy, Austria, Germany — in fact, all over 
Europe, except England. As there is no limit of 
time for the instruction of the case (investigation), 
an object examined by the judicial expert may be 
entirely destroyed by the time the instruction is 
finished. 

“* Of course during this time the prisoner is not 
allowed to see a lawyer nor communicate with 
anybody,’ 

* From Coudert Bros., of New York, who have 
also an office in Paris, I received the following 
information concerning the practice in France: 

“*In answer to your questions we may say, 
generally, that the French law does not allow 
‘each side’ to call such experts as it pleases, leav- 
ing the court and jury to ascertain the truth from 
the conflict of testimony. 

**In criminal cases, when the court deems it 
necessary to have the aid of expert opinion, it (of 
its Own motion) names one or more experts to 
report to it in writing upon the question or ques- 
tions submitted. The accused may criticise or 
controvert the conclusions of the report, but it is 
for the court to determine whether and how far 
those conclusions shall guide its action. A new 
expert investigation may be ordered by the court. 

** The procedure for the consultation of experts 
in ordinary civil cases is prescribed by the twenty- 
one sections (302 to 323, both inclusive) of article 
14 of the Code of Civil Procedure. 

“* Under these provisions one or three experts 
may be named by the parties if they agree. If 
none are named by consent of parties the court 
appoints three. (It has been held, however, that 
where the consultation of experts is not obligatory 
under the law, nor ordered on motion of the par- 
ties, but resorted to by the court of its own 
notion for its own information, a single expert 
may be consulted.) Within three days of the ap- 
pointment of experts the parties may protest in 
writing, upon such grounds as would avail as 
objections to the competency of a witness. The 
protest is passed upon summarily (the government 
being heard). If it is overruled the experts named 
are to perform their duty, whether or not an ap- 
peal be taken, though, of course, if on appeal the 
protest is approved, the report made by them is 
deemed annulled. If the protest is held well 
founded, other experts are named by such decision. 

“*The experts, after being sworn, are to file a 
single report, signed by all, its official conclusions 
being determined by a majority vote. If they do 
not all agree a statement is to be made of the 
points in difference, with the reasons urged for the 
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different views, without, however, indicating the 
personal attitude of the experts themselves, re- 
spectively, as to the points in question. 

“* The experts’ report must be filed in the office 
of the clerk of the court ordering the consultation. 
The costs are taxed at the foot thereof by the 
presiding judge, and are collectible from the party 
demanding the consultation, or promoting it when 
it had been ordered by the court. The experts may 
be compelled by personal process to file their re- 
port. 

“* The court may, either of its own motion, or 
as suggested by the criticisms of a party, treat the 
report as inconclusive, and (if it thinks best) order 
another expert consultation. 

“*In ‘commercial’ cases the procedure is sub- 
stantially the same, though more expeditiously 
administered. Usually only one expert is named. 
On matters of accounts, etc., he is called ‘ arbitre- 
rapporteur,’ a sort of account-referee. 

“** Experts’ are not examined and cross-exam- 
ined as partisan ‘ witnesses,’ as with us. 

“* As to foreign laws, the French courts inform 
themselves by consultation of authorities, statutes, 
etc., and not usually, as we are informed, by any 
formal or official examination of individual lawyers 
as * experts.’ ” 





PERSONAL INJURY TO CHILDREN CAUS- 
ING DEATH — EXCESSIVE VERDICTS. 





HE opinion of the Supreme Court of New Jer- 
sey in Consolidated Traction Co. v. Graham, 
which caused a great deal of newspaper discus- 
sion at the time it was handed down, has recently 
been reported in full. Doubtless it was the some- 
what peculiar illustrative argument to which the 
court resorted in support of its conclusion that led 
to the notoriety of this decision. It should not 
be overlooked, that the language in 
question was really in explanation of the exercise 
of a function, which, even on the part of an ap- 
pellate tribunal, is always to a large extent 
discretionary. Instances of the setting aside of ver- 
dicts for excessive damages are quite numerous, 
and in the case of McNeill v. Lyons, in the Su- 
preme Court of Rhode Island (48 Atl. Rep. 831), 
of which a note was given in this place yesterday, 
it was held that the verdict in an action for per- 
sonal injuries should be set aside because the 
damages awarded were not sufficiently compensa- 
tory, citing among other authorities the New 
York cases of Collins v. R’y Co. (12 Barb. 492) 
and Richards v. Sandford (2 E. D. Smith, 349). 
No uniform legal gauge of the adequacy of dam- 
ages being possible of establishment, the exercise 
of the revisory jurisdiction of the courts will al- 
ways depend upon the special facts appearing, and 
also, not illegitimately, to an extent upon the 
financial standards and cost of living and support 


however, 








in different localities. In the State of New York 
the tendency of the courts naturally is: to allow 
rather liberal verdicts to pass as not excessive 
(see Bierbauer v. N. Y. Central R. R. Co. (15 
Hun, 559, affirmed 77 N. Y. 588); Werner vy. 
Brooklyn Elevated R. R. Co. (11 App. Div. 86). 

The rule as laid down in Shearman & Redfield 
on Negligence (vol. 2, sec. 769) is that “ the 
pecuniary damage which, as we have shown, can 
alone be recovered in most of the States for the 
death of any person must be something of definite, 
and almost of commercial value. It is not neces- 
sary, however, to show that the deceased was 
under any legal obligation to the next of kin. 
If they had a reasonable expectation of pecuniary 
advantage from the continuance of his life they 
may recover for it.” Such theory is abstractly 
correct, but obviously it suggests only the vaguest 
and most general standards for interference by the 
courts on the grounds either of excessive or in- 
sufficient verdicts. 


In the New Jersey case reported to-day, while 
some of the illustrative reasoning may be fanci- 
ful, it cannot be said that the result reached is 
unjustifiable. As the element of punitive damages 
does not legitimately enter, it may well be doubted 
whether, on general principles and on the facts of 
the case appearing, a verdict of $5,000 for the loss 
of a child four or five years of age should have 
been affirmed. As above suggested, the question 
is to a certain extent addressed to the discretion 
of the court, and the court is not bound to over- 
look a consideration of public policy of very con- 
siderable practical importance. It is well known 
that, under the policy of many of the States and 
of England, the amounts for which the lives of 
children may be insured has been arbitrarily lim- 
ited, the theory being that, if children may be 
insured for indefinite sums, many parents will be 
more careless of their welfare, or even resort to 
worse measures in order to realize the insurance. 
We believe that this same consideration has had 
a great deal to do with the action of certain courts, 
as for instance those of New York, in imputing 
negligence to children of tender years. 


We have intimated that the reasoning of the 
New Jersey court upon the question of adequacy 
of damages was to be taken merely in justification 
of the exercise of its own discretion. It is signifi- 
cant that in the “ syllabus by the court” the only 
point referred to concerned the setting aside of a 
verdict regardless of the number of times the case 
has previously been tried. We believe that the 
court is correct in principle on this latter point. 
Doubtless an appellate court would be less dis- 
posed to set aside the verdict of a second jury 
than that of the first, especially if the amount were 
less than that of the first verdict (see Peck v. H. 
R. R. Co., 8 Hun, 286). But there is nothing 


conclusive as to the justice and propriety of a ver- 
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dict, in the mere fact that the same amount has 


been awarded by two juries. Theoretically the 


appellate court exercises its discretion upon each | 


successive verdict as it is rendered. In Holmes 
y. Jones (69 Hun, 347) it was held that the cir- 
cumstance that on a former appeal the General 
Term reduced a verdict recovered in an action 
for libel, and ordered that the verdict should be 
set aside and a new trial granted, unless the plain- 
tiff stipulated to take judgment for the reduced 
amount, is not binding upon the jury upon a new 
trial, and does not necessitate the setting aside as 
excessive of a verdict rendered on the new trial 
which is larger in amount than the sum indicated 
by the appellate court on the former trial. 


—\—_—___—_—- 


MAJORITY VERDICTS. 





before the 
American Bar Association has reopened for 
discussion the subject of jury reform. From his 
eloquent and felicitous general plea for the reten- 
tion of the jury system there will probably be little 
dissent. We do not believe that the sentiment for 
abolishing jury trials is increasing. Indeed, the 
agitation for the substitution of some other tri- 
bunal, which made considerable headway a few 
years ago, seems to have subsided. 

But while the strongly prevailing opinion 
among the bar and the people is that the institu- 
tion should be perpetuated, even Mr. Choate has 
been unable to persuade us that it should be held 
sacred from modification. The jury system has 
serious imperfections, and we think that some 
changes might be made which would render it a 
more efficient agency for the administration of 
justice. Concerning the most important amend- 
ment that has been urged —the abolition of the 
rule of unanimity in civil cases — Mr. Choate re- 
marks: 

And first and most common is the complaint of 
the rule of unanimity, which requires the entire 
votes of the twelve to render a verdict. So far as 
the imperfect statistics which I have been able to 
gather show, only about three, or at most four, 
per cent. of all jury trials end in a disagreement. 
It takes no prophet to foretell that the great con- 
tests in the courts in the coming generations are 
to be against and in defense of the right of prop- 
erty, and I can conceive of no more destructive 
and fatal weapon which its adversaries could se- 
cure in advance than the abolition of this rule of 
unanimity, excluding practically the votes of the 
more conservative, the more deliberate, the more 
just members of the tribunal. Coming down, 
then, to the isolated instances where juries dis- 
agree by the dissent of one from the decision of 
the eleven — whether the one be a crank, or, as 
sometimes happens, the only man who is right — 
I submit that the cases of such disagreement are 
very rare indeed — not one per cent. of the jury 
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trials — and present no good reason for a change 
in the rule, which, in the general, has worked well 
in the whole history of our litigation. I decline to 
discuss the question of bribery and corruption in 
this connection, for its occurrence is so nearly in- 
finitesimal that I do not believe in its existence. 

With all due respect, we think that the argu- 
ment as to “ defense of the right of property ” in 
the future is specious. It is now and always has 
been the fact that a very large proportion of civil 
If 
our present conceptions and tests of private prop- 
erty are to be radically altered the change will be 
accomplished through constitutional 
amendment or revolution. The function of a jury 
is simply to determine questions of fact in every- 
day controversies arising. The contention that 
the advance of socialistic ideas and practices could 
be stemmed in any degree by clinging to a his- 
torical rule in order to defeat the will of major- 
ities by individual obstinacy hardly seems to have 
been carefully thought out by the eminent advo- 
cate. 


cases relate exclusively to rights of property. 


either 


Even if the percentage of disagreements is as 
low as Mr. Choate supposes —three to four per 
cent. —the calculation doubtless is on a basis of 
all cases tried. This would include short cause 
cases, in which often there is no actual contro- 
versy, and the verdict rendered is a matter of 
Disagreements certainly occur in larger 
proportion, taking important, lengthy and ably 
tried cases as a class by themselves. We seriously 
question whether bribery and corruption are 
It is not at all unusual for 
juries to be discharged because of suspicion of 
attempts at corruption. Indeed, items charging 
this offense appear in the New York and Brook- 
lyn newspapers quite frequently. How many such 
schemes are successfully carried through of course 
cannot be determined. But it is certainly clear 
that the art of jury-fixing is not an abandoned one. 
The abrogation of the rule of uniformity would 
abolish jury-fixing. One or even two members 
may be corrupted and the secret kept, but it 
would not be feasible to buy the yerdict of a ma- 
jority without detection. In addition to the con- 
sideration of downright bribery, there are features 
which practically rank in much the same category 
— peculiar sympathy of a juryman, because he 
happens to have been in a similar position to that 
of one of the parties; personal predilection for a 
party or his counsel, etc., etc. 


course. 


nearly infinitesimal. 


Mr. Choate refers to the fact that the jury sys- 
tem is “an essential part of our political institu- 
tions.” The principle of the rule of the majority 
is fundamental in democratic government, and 
it would bring the jury system more into accord 
with our political organism to do away with the 
requirement of unanimity. It is nut necessary to 
go so far as to permit a mere majority to render a 
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verdict, but a provision for a verdict by nine or 
ten of the twelve would eliminate the element of 
individual idiosyncracy or corruption, and secure 
to every litigant a result of the average common 
sense and sense of justice of his peers. — New 
York Law Journal. 
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LAWYER VS. DOCTOR. 


RED MOSER HAMILTON, a young medical 
student of Keyser, composed and sent to his 
friend Charles Preston Guard, a young lawyer of 
Grafton, a few days since, some verses, entitled 
“ Doctor v, Lawyer,” in which he drew compari- 
sons between the two professions which were 
highly eulogistic of the former and outrageously 
unfavorable to the latter, and asked an opinion of 
them. Mr. Guard immediately penned the reply 
contained in the lines which appear below: 


Your “ Pills versus Pleading ” 
I have scanned; 

And given it the reading 
You demand; 

And by the saintly Sybil, 

And the holy ancient bible, 

It is barely short of libel — 
Understand? 


If your lines were less satiric 
In their style; 
And the lawyer in your lyric 
Not on trial; 
If your muse would but endeavor 
To be just, as well as clever, 
Then your verse might bask forever 
In my smile. 


It is true that all professions — 
Far and wide, 

Have their little indiscretions 
On the side; 

And that in the last great sequel 

That discloses all things equal, 

There'll be many a Dr. Jekyll — 
And a Hyde. 


That physicians have their calling 
I will yield; 
That their bills are most appalling 
Stands revealed; 
For in more than half the places 
Where diseases leave their traces, 
It’s the doctors in the cases 
That get “ heeled.” 


That they *“ point some souls to heaven” 
May be true; 

And in six times out of seven ~- 
Send ’em, too; 

For the church bell’s frequent tolling, 

And the angels swift enrolling, 

Make the records you're extolling, 
Through and through. 





To the tombs of earth, most solemn 
Come with me, 
And at each but one white column 
You will see; 
While on every slab of granite 
That you find upon this planet 
There’s a tribute, if you scan it, 
To M. D. 


As to the lawyers and their merit — 
More anon; 
All the evil they inherit 
I will don; 
For the wisdom of the sages, 
And the hope of all the ages 
Are contained within the pages 
That they con. 
— The West Virginia Bar. 
THE LIABILITIES OF CARRIAGE 
OWNERS 


N important decision was given last week by 
A the lord chief justice in a case of Jones & 
Sons v. Scullard (reported elsewhere), dealing 
with the respective liabilities of the owner of a 
carriage and of the livery stable keeper who sup- 
plied him with a man to drive it, for the negli- 
gence of such driver. 

On Jubilee Day, the 22d of June, 1897, the de- 
fendant’s brougham ran into, and did damage to, 
the plaintiff's shop in Holloway road, London. 
The horse between the shafts of the brougham be- 
longed to the defendant, and so did the harness, 
but the coachman on the box, though wearing the 
defendant’s livery, had been hired by him from a 
livery stable keeper. Under the contract with the 
livery stable keeper the man had driven the de- 
fendant’s carriage for some months continuously, 
but he had only driven the horse which was in the 
shafts on the day of the accident, and which was, 
in point of fact, fresh from the country, some two 
or three times. Various acts of negligence were 
alleged, some of them relating to the manner in 
which the horse was harnessed, and it was proved 
that at the time of the accident the coachman had 
lost control of the horse. The jury found that the 
coachman was guilty of negligence. But in addi- 
tion to denying the negligence, the defendant had 
pleaded that the coachman was not his servant, 
and it was, by agreement between the parties, left 
to his lordship to decide this question. His lord- 
ship decided that the coachman was the defendant’s 
servant, and that the defendant was therefore liable 
to the plaintiff for the damage done. 

Cases of this kind often give rise to some diffi- 
culty, and there has been some conflict of opinion 
among the judges. The point at which the liability 
of the livery stable keeper ends and that of the 
hirer begins is not always easy to ascertain. The 
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present case seems well beyond this dividing line. 
The lord chief justice, in his judgment, dwelt upon 
the circumstances that the hirer evinced approval 
of the coachman by continuing to accept his serv- 
ices; that the horse and harness belonged to the 
hirer, and that the coachman had only had the 
opportunity of driving the horse and learning its 
peculiarities two or three times before. 


The principles are clear and well established. It 
is in the application of them to each set of cir- 
cumstances that the difficulty arises. The liability 
depends, not on the ownership or use of the car- 
riage, but upon the relation of master and servant. 
Thus a man who hires a cab is not liable for the 
negligence of the cabman, nor is a man who hires 
an equipage for the day, week or month liable for 
the negligence of the driver. Similarly it has been 
held that the man who hires horses and coachman 
for his own carriage is free from liability. In this 
respect a distinction has been established between 
fixed and movable property. A man is bound to 
see that his fixed property is so used and managed 
that other persons are not injured, but in the case 
of movable property it is othenwise for reasons 
too obvious to need indicating. A man who has 
sent his gun to a shop to be repaired cannot, for 
example, be held responsible for the negligence of 
a shop-boy who, on his way from the shop to 
deliver the gun, fires it off and injures a passer-by. 
The liability, in fact, depends upon the principle 
that a master is liable for the negligent acts of his 
servant done in the course of his employment, and 
upon the further principle that a servant, though in 
the general employment of one person, may yet 
be considered, for the purpose of establishing lia- 
bility, to be in the particular employment of an- 
other. The liability of the person in whose 
particular employment he is claimed to be is deter- 
mined by the extent of the control exercised by 
such person, and also in a certain measure upon 
the opportunity for selection. In Quarman v. 
Burnett (6 M. & W. 490, at p. 509), Parke, B., 
says: ‘“‘ Upon the principle that qui facit per alium 
facit per se, the master is responsible for the acts 
of his servant; and that person is undoubtedly lia- 
ble who stood in the relation of master to the 
wrongdoer — he who had selected him as his serv- 
ant, from the knowledge of or belief in his skill 
and care, and who could remove him for miscon- 
duct, and whose orders he was bound to receive 
and obey.” 


The facts of that case, which is one of the lead- 
ing authorities on the subject, are as follows: Two 
ladies who owned a carriage were accustomed to 
hire from a job-mistress a coachman and a pair of 
horses for use in their carriage. They always had 
the same coachman. The job-mistress had in fact 
only one coachman regularly employed. The 
ladies did not pay the man any wages, but were in 





the habit of giving him a gratuity each time he 
drove them. They also supplied him with a coat 
and hat for his use while he was driving them. 
The coat and hat were kept in the hall of the 
ladies’ house, and the man before and after each 
drive had to go into the house to change. One 
day, while he was in the house, the horses ran 
away and did damage. In an action brought 
against the ladies, Parke, B., held that there was 
no evidence to go to the jury. The only sugges- 
tion of particular employment or control in that 
case seems to have been that the man had to go 
into the house to fetch his hat and coat. Parke, 
B., dismissed this point by observing that the man 
ought not to have left his horses unattended, and 
was not wnder the circumstances bound to obey 
the order of the ladies if any such order had been 
given. 


The recent decision of the lord chief justice sug- 
gests another set of circumstances which will, in 
all probability, arise. That is, the case where the 
carriage and harness belong to the hirer, and the 
horses and driver to the job-master, but the horses 
are kept and fed at the stables of the hirer. This 
state of facts is by no means uncommon, the plan 
being adopted by persons who are staying in Lon- 
don for a short time, or who do not care to run 
the risk of being short of a horse on account of 
lameness or other casualty. The question of liabil- 
ity in such a case would be a very nice one. If 
the considerations which prevailed in Jones & 
Sons v. Scullard are to prevail, the fact that the 
hirer has control of the horses — the feeding, shoe- 
ing, etc., of them — would suffice to fix him with 
liability. This seems reasonable, and it is also in 
accordance with the more modern decisions which 
were regarded by the lord chief justice as conflict- 
ing with Laugher v. Pointer (5 B. & C. 547) and 
with Quarman v. Burnett (ubi supra). One of 
these cases is Rourke v. White Moss Colliery Co. 
(L. R. 2 C. P. 205). The defendants in that case 
were colliery owners who employed a contractor 
to sink a shaft in their colliery. They lent to the 
contractor for the purpose of doing the work a 
fixed engine at the mouth of the shaft and an en- 
gine driver. The latter continued to be paid by 
the defendants. In the course of the work the 
plaintiff was injured in consequence of the negli- 
gence of the engine driver. It was held, per Cock- 
burn, C. J., Mellish, Baggallay and Bramwell, 
L.JJ., that the engine driver was at the time the 
servant of the contractor and mot of the defend- 
ants. Similarly in Donovan vy. Laing and Others 
(1893, 1 Q. B. 629) it was held that the owners of 
a crane, who lent it, with a man to work it, to a 
firm of wharfingers for the purpose of loading a 
ship, were not liable for the negligence of the man, 
committed while acting under the orders of the 
wharfingers. The two sets of decisions are diffi- 
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cult to reconcile, for there seems to be no differ- 
ence in principle between the negligence of the 
driver of a horse and that of the driver of a steam 
engine in considering the liability of the person 
who hires from another for a time the benefit of 
their services. — Solicitors’ Journal (London). 


GAhat the Law Decides. 


The liability for goods stolen from a peddler’s 
cart in the cutsody of an innkeeper is upheld in 
Cohen v. ‘Manuel ([Me.], 40 L. R. A. 491), al- 
though the peddler had no license to peddle, as he 
did not lodge at the inn as a peddler. 

An abrasion of the skin of a toe caused by un- 
expected friction of a new shoe is held, in Western 
Commercial Travelers’ Association v. Smith ([C. 
C. App., 8th C.], 40 L. R. A. 653), to be an acci- 
dental injury within the meaning of an insurance 
policy. 

Discretion as to issuing licenses for the sale of 
intoxicating liquors within certain limits is held, 
in State, Noble, v. Cheyenne ([Wyo.], 40 L. R. A. 
710), to be properly granted to the council by an 
ordinance, where there is charter authority to en- 
act ordinances taxing and regulating that business. 
But is is held that such discretion must be reason- 
ably exercised. 

Death caused by blood poisoning by germs in 
cotton placed by a dentist in a wound made by the 
removal of teeth, to stop hemorrhage, is held, in 
Kasten v. Interstate Casualty Co. ([Wis.], 40 L. 
R. A. 651), to be within a condition of an accident 
policy denying liability for injuries resulting 
“wholly or in part from poison or anything acci- 
dentally or otherwise taken, administered, ab- 
sorbed or inhaled.” 


The mere possibility of injury by an unconsti- 
tutional statute, which may prevent insurance com- 
panies from making such contracts as persons 
might otherwise procure them to make, is held, in 
Business Men’s League v. Waddill ([Mo.], 40 L. 
R. A. 501), insufficient to sustain an injunction 
against the approval of a uniform policy of insur- 
ance under an unconstitutional statute by the 
superintendent of insurance. 


A mandatory injunction to compel the secret 
password of a grand lodge to be given to a dele- 
gate from a subordinate lodge of a benevolent so- 
ciety, and to permit him to participate in the 
deliberations, is held, in Wellenvoss v. Grand 
Lodge K. of P. ([Ky.], 40 L. R. A. 488), to be 
beyond the province of a court of equity, unless 
some right of property is endangered, although 
an irreparable injury may be done to the delegate 
and his lodge by excluding him. 

The lease of harbor area in front of tide ‘ands, 
for curing and canning fish and storing ice for 
packing and handling the fish, is held, in State. 





Denny, v. Bridges ([Wash.], 40 L. R. A. 593), to 
be unlawful under the State Constitution resery- 
ing such area “for maintaining wharves, streets 
and other conveniences of navigation and com- 
merce,” as the word “commerce” is qualified by 
the word “ navigation.” In connection with this 
case there is a compilation of the authorities on 
the right of the owner of upland to have access to 
navigable water. 


” 


Legal Rotes of Pertinence. 


Attorney-General Hancock, of New York, has 
written an opinion declaring the provision of the 
Banking Law that a trust company shall not make 
loans, directly or indirectly, to any of its directors, 
officers or stockholders, prohibits such a loan by 
a trust company to any firm or corporation in 
which is interested any director, officer or stock- 
holder of the trust company. 

In nominating John A. Aiken, of Greenfield, for 
the Supreme Court bench, Governor Wolcott has 
disregarded political lines and named a Democrat 
for the position made vacant by the resignation oi 
Judge Wardwell. The selection is to be com- 
mended for its eminent fitness as well as for the 
evidence it affords of the governor’s non-partisan- 
ship in dealing with judicial appointments. Mr. 
Aiken is a very popular citizen of Franklin county, 
and his elevation to the bench removes him from 
the political arena there, into which his fellow- 
citizens have repeatedly insisted upon dragging 
him, notwithstanding his disinclination to enter 
therein. — Boston Herald. 


We hope some member of the legal profession 
who is also a member of the next legislature will 
do himself credit and the State a good service by 
securing the amendment of our Code relating to 
negotiable paper, so as to put it in harmony with 
the commercial world. The State of Virginia has 
done this recently, and we could not do better than 
to get the act passed by her last legislature and 
adopt it in this State, as we did the antiquated and 
absurd law which she has just repealed. Our pres- 
ent law puts us out of harmony with the commer- 
cial world; puts our negotiable paper at a dis- 
count, and creates needless confusion and litiga- 
tion. — West Virginia Bar. 


The effort to promote uniformity of legislation 
among the various States of the Union still con- 
tinues, thirty-two of them maintaining commis- 
sioners for that purpose. Negotiations are being 
carried on for the uniformity of laws in reference 
to negotiable instruments, and more recently an 
attempt is being made to perfect the details of a 
bill to provide for uniformity of procedure in 
divorce cases. A writer in one of our exchanges 
therefore thinks that uniform legislation may not, 
after all, be merely an impossible dream. The 
Canadian Bar Association will prove its usefulness 
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ii in any way it promotes uniformity of laws in 
the Dominion, and having already taken ground 
in that direction, will, we trust, continue the good 
work. — Canada Law Journal. 

The Babylon Railroad Company, which operates 
a railroad through the streets of the village of 
Babylon, Long Island, is authorized by special act 
to operate such road “by horses, mules, or 
dummy engines.” The Board of Railroad Com- 
missioners denied the company’s application for 
permission to change its motive power from horses 
to kinetic stored steam power. The Third Appel- 
late Division, on writ of certiorari, reversed the 
determination of the commissioners, holding that 
it was not a valid objection that kinetic power was 
“a locomotive steam power,” the use of which is 
prohibited by section 100 of the Railroad Law. 
The court held that the board was not required by 
statute to withhold its approval of such an appli- 
cation because the motor proposed to be used is 
still in its experimental stages, or because the cor- 
poration applying to use it is controlled by per- 
sons interested in such motor system. The action 
of the board in determining such a question was 
held to be judicial. 


———____.@— 


ing 


English Aotes. 


It has been decided to postpone the operation of 
the Land Transfer Act in the county of London 
until the Ist of January next, as the necessary 
preparations in the land registry are not complete. 

According to the London papers, Mr. Justice 
Darling recently passed sentence on a French 
prisoner in French; which leads the Solicitors’ 
Journal to remark, with fine irony, that unless the 
learned judge’s dialect was immaculate this pro- 
cedure would seem to be an unjustifiable addition 
to the penalty imposed on the prisoner. 

An international maritime conference is being 
held in Antwerp, under the presidency of M. Beer- 
naert, ex-Belgian premier, and now president of 
the Belgian chamber of representatives. The Eng- 
lish committee, appointed by the International 
Law Association, is under the presidency of the 
attorney-general, Sir Richard Webster, and Mr. 
Justice Phillimore is the vice-president. 

The recent death of George Baugh Allen, at the 
age of 77 years, calls attention to the fact that he 
was practically the last of a class of lawyers which 
was destroyed by the operation of the Judicature 
Act, 1873. Though in the flesh he was unknown 
in courts of justice, being neither a barrister nor a 
solicitor, still for some 40 years no name has more 
often appeared in the records of common-law ac- 
tions than that of this famous special pleader. 
Although every barrister is entitled to call himself 
a special pleader and to practice as such, the 
members of the class to which Mr. Allen belonged 
were not barristers. They were, however, neces- 





sarily members of an inn of court, but devoted 
themselves entirely to the drawing of pleadings 
and to the business of judges’ chambers. 

Sir Walter Wragg, says the Sheffield Independ- 
ent, who has just retired from the Natal bench 


| atter fifteen years’ service as first puisne judge, is 


a native of Sheffield, at the grammar and collegi- 
ate schools of which town he received his early 
education. After a successful career at Oxford he 
was called to the bar at the Inner Temple, and 
subsequently commenced life in the public service 
as a magistrate in Ceylon. In 1879 he was ap- 
pointed a judge, and in that capacity his services 
were fully recognized by the Ceylon government, 
and by highly complimentary dispatches from the 
secretary of state. The knowledge requisite for 
administering justice in Ceylon, it may be stated, 
is as comprehensive as it is complex. The law on 
the island comprises Roman-Dutch, Kandyan cus- 
tomary law, Tamil customary law, the Moham- 
medan Code, and, finally, portions of the English 
law. Sir Walter studied the native languages and 
literature assiduously, and years before he left the 
Ceylon bench he could speak to the natives in their 
own language. Off the bench he could sing their 
songs as well. For his services in Natal Sir Wai- 
ter has been the recipient of the thanks of the 
imperial government, and has won the high regard 
of the colonists. 3 

With the coming into force of the Criminal 
Evidence Act, 1898, a somewhat novel restriction 
will be placed upon the liberty of speech of coun- 
sel, says the Solicitors’ Journal. Hitherto, in a 
case where a prisoner might have given evidence 
in his own behalf, but has refused to take advan- 
tage of his privilege, such refusal has commonly 
been criticised by the prosecuting counsel. Under 
the new act, however, it is provided that “ the fail- 
ure of any accused person to give evidence shall 
not be made the subject of any comment by the 
prosecution.” There is no attempt to limit in any 
way the discretion of the judge to comment upon 
such failure, and if we may form an opinion from 
their past procedure, some of the judges will 
comment very severely upon the failure of a pris- 
oner to deny upon oath a charge made against 
him when he is permitted so to do. A few of the 
judges, however, have studiously avoided reflect- 
ing upon such failure. We may, therefore, expect 
to find among their lordships some difference of 
opinion as to how strictly the prohibition of com- 
ment by counsel ought to be interpreted. May a 
prosecuting counsel in his reply draw the jury’s 
attention to the plain fact that the prisoner might 
have gone into the witness-box, but has not dene 
so? This plain statement of a fact cannot well be 
called a “comment,” but some judges may con- 
sider it an infringement of the spirit of the act. 
Again, is there anything to prevent counsel in the 
opening speech from impressing strongly upon 
the jury that the only satisfactory answer to the 
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evidence he is about to lay before them must be 
the explanation of the accused himself? At this 
time counsel does not in the least know whether 
the prisoner intends to give evidence or not, and 
such an opening cannot be said to be a comment 
upon a failure to give evidence. If, however, sub- 
sequently the prisoner fails to enter the witness- 
box, such an opening will have the same effect as 
a comment in the minds of the jury. In any event 
this attempt to restrain the liberty of speech oi 
counsel will very soon be useless, even if it has 
some effect for a short time. Very soon it will 
be common knowledge throughout the country 
that an accused person may, if he chooses, give 
his own explanation of the facts proved against 
him. Such explanations will be curiously and 
eagerly read in the papers, and will in a short time 
be looked for as a matter of course. When this 
state of things comes about (as it inevitably must), 
every juryman will naturally look to the prisoner 
to explain away, if he can, the facts proved against 
him. If the prisoner, then, when his opportunity 
comes, fails to give any explanation, every jury 
man will draw his qwn inference, and probably 
that inference will be the same whether or not 
counsel comments upon the failure. 


a 


Motes of Recent American Decisions. 


Gaming — Betting —- Recovery of Money Lost. 
— How. Ann. St., § 2023, provides that any person 
losing any money by playing or betting at cards, 
or by any other device in the nature of such play- 
ing or betting, and paying the same to the win- 
ner, may recover in an action for money had and 
received. Held, that an action will not lie to re- 
cover money lost in betting on elections. (Lassen 
v. Karrer [Mich.], 76 N. W. Rep. 73.) 

Judges — Disqualification. — Code Civ. Proc., 
§ 170, provides that no judge shall sit or act as 
such in any action or proceeding in which he is 
interested. Held, that a judge owning stock in a 
bank, intervening in a proceeding before him 
involving the validity of bonds owned by the 
bank, is an interested party within the meaning of 
the statute, and disqualified to sit in the case. 
(Adams v. Minor [Cal.], 53 Pac. Rep. 815.) 


Landlord and Tenant— Liability of Landlord — 
Dangerous Premises— Failure to Repair. — 1. 
Although, in the absence of fraud or warranty, a 
landlord is not liable on his contract to a tenant 
for injuries resulting from a defective condition 
of the leased premises, a liability arises out of the 
wrong of the landlord in leasing premises danger- 
ous at the time, where the danger is not patent, 
but is known to the landlord, or could be known 
to him by the exercise of reasonable care and dili- 
gence, and could not be ascertained by the tenant 
by the exercise of reasonable care and diligence. 
2. A landlord is not liable for injuries caused by a 





defect in the property leased, which originated 
after leasing, unless he retains possession of a part 
of the premises. 3. Where a landlord undertakes 
to repair a defect in his premises, it is negligence 
not to repair it properly. (Hines v. Wilcox, Sup. 
Court of Tennessee, March 12, 1898. Opinion in 
full in Chicago Law Journal, Sept. 30, ’98.) 

Mortgage — Releases — Notice.— The holder of 
the mortgage, knowing that a third party has ac- 
quired an interest subsequent to the mortgage in 
3 portion of the mortgaged premises, is put upon 
inquiry as to the equities of such third party be- 
fore gratuitously releasing the other portion. If 
he fails to make such inquiry before he so releases, 
and the portion so released is sufficient in value to 
pay the whole mortgage debt, and such third 
party was entitled to have that portion applied 
first to the payment of the debt, the mortgage is, 
in equity, satisfied as to his portion. (Howard v. 
Burns [Minn.], 76 N. W. Rep. 202.) 

Water Companies — Reasonableness of Rates.— 
The value of the property of a water company 
which is necessarily used in furnishing the water 
is the basis for determining the reasonableness of 
rates, and not its liabilities, and their reasonable- 
ness cannot be determined in the absence of evi- 
dence of such value. (Redlands, L. & C. Domes- 
tic Water Co. v. City of Redlands [Cal.], 53 Pac. 
Rep. 843.) 


sy 


Acw Hooks and Rew Editions. 


The War Revenue Law of 1808 Explained. By 
John M. Gould and Edward H. Savery. 18608. 
Little, Brown & Co., Boston. 

In this volume of 190 pages the authors have 
carefully and conscientiously performed a valuable 
work. Besides the full text of the law, the pro- 
visions of which interest, if they do not vitally 
concern, every lawyer, every business man and 
every citizen competent to sign a contract, draw a 
check, or enter into an agreement, there are given 
the sources of the different sections, and in con- 
nection with each section such rules of interpreta- 
tion as the government authorities and the 
decisions of the courts upon previous laws, from 
which the present act is in great part derived, 
make applicable; also the decisions of the English 
courts upon similar provisions of the British stamp 
acts. In addition, the rulings of the commis- 
sioner of internal revenue and other officers upon 
the act of 1898, to date, are given, together with a 
list of internal revenue collection districts. In an 
appendix is printed the memorandum on the 
practical workings of the law prepared by the 
Abstract Club of Boston, which is of special im- 
portance to real estate men. Taken altogether, 
there is substantial ground for the claim of the 
publishers that this is the best and most useful 
book yet published on the War Revenue Law of 
1898. 





